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GRIFFIS J., FOR THE COURT:

1. Edna Kent filed a medical ma practice clam on behaf of her daughter, Candice Cain, againgt
Baptis Memoriad Hospitd - North Missssippi, Inc. (“Baptis”) and Dr. Keith Mansdl. The trid court

granted Baptist's motionfor directed verdict a the close of the plaintiff'scase. Thejury returned averdict



infavor of Dr. Mansd. Ms. Kent now appedls asserting severad assgnments of error. Finding no error,
we gfirm.

EACTS
92. On September 27, 1993, Candice Cain wassixteen yearsold. Shewasat homewith her parents
whenshe suffered asevere diabetic seizure and went into septic shock. Shewastransported by ambulance
from her home to the emergency room at Baptist. Upon ariva at Baptist, Candice was in a non-
responsive, lifethreatening state. She was admitted to Baptist'sintensive care unit by Dr. Robert Cooper,
apartner of Dr. Gerdd Hopkinswho was Candice s primary care physician. A number of testswererun
on Candice, and two other specidists provided medica careto her that night. Dr. Windham performed
alumbar puncture. Dr. Keith Mansdl, a board certified critical care pulmonologist, made a respiratory
assessment of Candice. Her condition was monitored throughout the night.
13. The next morning, Dr. Hopkinstook over Candice scarefrom Dr. Cooper. Dr. Hopkinshad been
Candice's primary care physician since she was two years old. Dr. Hopkins treated Candice for her
digbetes. Dr. Hopkins ordered a number of testsincluding a chest x-ray, pulse MRI of the brain, and an
electroencephaogram (EEG) which reveded that Candice was in a state of encephaopathy with no
intelligent response to family or any stimuli of any kind. Candice sillnesswas amysery.
14. Asthe day progressed, Candice began having sgnificant trouble. At approximately 10:00 p.m.,
Candice' s blood pressure dropped subgtantidly. Melissa Smith, the nurse on duty, reported thisto Dr.
Cooper. Dr. Cooper ingructed her to cdl Dr. Mansd. Dr. Mansd immediately began further treatment
of Candice. At approximately 10:30 p.m., Candice began to dip into respiratory distress. At
approximately 11:30 p.m., Candice s condition wascritical. Dr. Mansdl ingtructed the staff to prepareto

intubate Candice, for respiratory support. Dr. Mansdl then intubated Candice with asize 8.0 endotracheal



tube, with the use of a bronchoscope, and connected her to a mechanical ventilator. Dr. Mansd’ s notes
reflect that the endotracheal tube was placed “without difficulty,” which he testified meant that the tube was
placed easily without any force applied using only one attempt to place the tube.

5. Theregfter, Dr. Mansd was concerned that Candice required ahigher leve of carethan heand the
other physicians at Baptist could provide. Dr. Mansd then made arrangements for Candice to be

transported via helicopter to the pediatric unit at VVanderbilt Universty Hospitd in Nashville, Tennessee.

T6. When Candice arrived a Vanderbilt, the admitting physician noticed swdling, distortion of organs
and dried blood in Candice's airway. He chose not to remove the endotracheal tube. Once her condition
dabilized, severd dayslater, the physiciansa Vanderbilt removed the endotrached tube to determine if
Candice could bresth on her own. Unableto breath without aid, the VVanderbilt doctorsintubated her again
with a6.5 millimeter tube. Five days later that tube was removed, and she was then intubated with a6.0
millimeter tube.

q7. After theendotrached tubewasfindly removed, the Vanderhbilt doctors determined that Candice's
voca cords were damaged. Candice underwent severa surgeries to correct the injury, including laser
surgeries to separate the fused vocal cords and reconstructive surgery of the voca cords using harvested
costicartilage from Candicéesribs.

T18. On September 26, 1995, Candice's mother, Edna Kent, filed a lawsuit on behalf of Candice
alleging that Baptist and Dr. Mansd were negligent in the care of Candice. The clam dleged thet the
intubationtube Dr. Mansd used wastoo largefor Candice' s height and weight and that the large tube used
by Dr. Mansdl proximately caused Candice'sinjuries. Attrid, the plaintiff presented three of theVVanderbilt

doctorsasexpert witnesses. Dr. Joseph Tobias, Dr. Macolm Packer, and Dr. Jay A. Werkhaven testified



thet, in their opinion, Dr. Mansd deviated from the gppropriate standard of care in the intubation of
Candice by usng a sze 8.0 endotrached tube. Dr. Mansd testified on his own behdf and offered his
expert opinion that he did not deviate from the standard of care.

T9. Dr. Joseph Tobias, a board certified physician in pediatrics, anesthesology, critica care medicine
and pain management, was Candice' s admitting physician a Vanderbilt. Dr. Tobias testified that he had
animmediate concern about the s ze of the endotrached tube and that he dso observed swelling, distortion
and blood in Candice'sairway. Dr. Tobiasopined that the damage to Candice'svocd cordsresulted from
the insertion of an endotrached tubethat wastoo large, and the traumaoccurred when the tube was placed
into Candice'sthroat. Dr. Tobias testified that a doctor should base the size of the endotracheal tube on
the patient's age, with congderation given to the actuad sze of the patient. He testified that the smdler the
patient then the smdller the tube should be. Dr. Tobiastestified that for Candice's age, height and weight,
the proper size endotrached tube was between 6.0 to 7.0 millimeters.

910.  Dr. Mdcolm Packer, aboard certified physician in anesthesia, pediatricsand pediatric critical care,
aso cared for Candice during her stay at Vanderbilt. Dr. Packer testified that Candice suffered severe
scarring of the airway due to the placement of an endotracheal tube which was too large. Dr. Packer
tetified the stlandard of care for Candice, consdering her age and size, required the use of a6.5t0 7.0
millimeter Sze tube. He further tedtified that the use of an 8.0 millimeter tube was a deviation from the
standard of care.

11.  Dr.Jay A. Werkhaven, aboard certified otolaryngologist®, trested Candice after she wasrel eased

from Vanderbilt. Dr. Werkhaven performed the surgeries on Candice's voca cords. Dr. Werkhaven

IAn "otolaryngologist” is a physician who specidizesin the diseases of the ear, larynx and
throat, including the upper respiratory tract.



tedtified that he observed raw cartilage exposed in Candice's throat. In his opinion, Dr. Werkhaven
testified that the damage was caused by the 8.0 millimeter tube placed by Dr. Mansd. Dr. Werkhaven
testified the voca cords were raw and that scar tissue was forming which caused the vocal cords to fuse
together. Dr. Werkhaven testified that the standard of care in the intubation of a patient was to evauate
their size, and not determine tube size solely based on age.

112.  Each of the plaintiff's expert physcians admitted that they had no training as a pulmonologist or a
critica care pulmonologi<t, the medica specidtiesof Dr. Mansd. Each dso admitted they had formed their
opinions without reviewing Candice's medical records a Bapti<.

113. Atthe close of the plaintiff’s case, Baptist moved for a directed verdict. Baptist argued that the
plantiff had failed to prove that Baptist was vicarioudy liablefor Dr. Mansd's dleged medica negligence.
The circuit court granted Baptist's motion and dismissed Baptist. Dr. Mansd dso moved for a directed
verdict, but it was denied.

114. Dr. Mansd proceeded to present his evidence. Dr. Mansdl testified that he is a board certified
physician in pulmonology, critical care pulmonology, and interna medicine. He was educated a the
Univeraty of Missssppi Medica Center, and he served a resdency in internd medicine at the Mayo
Clinic, where he graduated first in his class.

115. Dr. Mansd tedtified that the tandard of carefor critical care pulmonologist in emergency Stuations
isto sdlect the largest endotrached tube that can be placed in a patient's arway "without difficulty.” He
explained that thisis the golden rule because when a patient isin respiratory distress, the patient needsthe
maost oxygen possible without damaging the airway. Dr. Mansdl further testified that hisdecision to sdlect
the 8.0 millimeter tube was cons stent with histraining a the Mayo Clinic. To demongratethis, an excerpt

from arecognized authoritative tregtise, Intensive Care Medicine, was presented to the jury. A tablein



that text recommended tube sizes depending upon the age of the patient. Petients age fourteen and up had
arecommendation of asize 8.0to 9.0 millimeter tube. Dr. Mansdl dso testified that heintubated Candice
with the 8.0 millimeter tube without any resstence and on the first attempt. Dr. Mansdl testified thet if he
had encountered any difficulty, he would have immediatdy removed the tube and utilized the next smdler
gzetube. Dr. Mansd further attributed her swollen throat and injury to her diabetic condition.
116.  Nurse Mdissa Smith asssted Dr. Mansdl with Candice's intubation. She testified she witnessed
the intubation of Candice and recorded in the medical records that Dr. Mansdl had inserted the tube
"without difficulty.” Nurse Smith testified that "without difficulty meant that "the tube was placed easily
without any force applied.”
917.  Attheconcluson of thetrid, thejury retired to ddiberate. After five minutesthejury informed the
court that it had reached adecision and rendered its verdict in favor of Dr. Mansdl. The name " defendant”
on the verdict form was underscored four times. The plaintiff moved for a judgment notwithstanding the
verdict or in the aternative anew tria, which the lower court denied.

ANALYSS

|. Whether thetrial court erred in directing a verdict on behalf of the defendant
Baptist Memorial Hospital - North Mississippi, Inc.

118. Onapped, we conduct ade novo standard of review of motionsfor directed verdict. Sperry-New
Hollandv. Prestage, 617 So. 2d 248, 252 (Miss. 1993). When deciding whether the granting of amotion
for directed verdict was proper by the lower court, this Court considers the evidence in the light most
favorable to the non-moving party and gives that party the benefit of dl favorable inferences that may be
reasonably drawn from the evidence presented at trial. Id. [f the favorable inferences have been

reasonably drawnin favor of the non-moving party so asto creste aquestion of fact fromwhich reasonable



minds could differ, then the motion for directed verdict should not be granted and the matter should be
giventothejury.Id.; Pacev. Financial Sec. Life of Mississippi, 608 So. 2d 1135, 1138 (Miss. 1992);
Vinesv. Windham, 606 So. 2d 128, 131 (Miss. 1992).
119. Herethe plantiff damsthat Baptist can be liable for the aleged negligence of Dr. Mansel under
the theory of vicarious ligbility. Kent cites Hardy v. Brantley, 471 So. 2d 358 (Miss. 1985) and Gatlin
v. Methodist Medical Center, Inc., 772 So. 2d 1023 (Miss. 2000).
920.  In Hardy, the patient was taken to the emergency room at Hinds Generd Hospital with severe
somach pains. Hardy, 471 So. 2d at 360. The patient wastreated by the emergency services physician,
who concluded that the patient was suffering from heat exhaustion and sent him home after treatment with
medications. 1d. The patient died the next afternoon. The cause of death wasaperforated duodenal ulcer,
not heat exhaugtion. 1d. at 361. Consdering the hospitd's vicarious liability, the supreme court held:
Where ahospita holdsitsdlf out to the public as providing agiven sarvice, in thisinstance,
emergency services, and wherethe hospita entersinto acontractua arrangement with one
or more physicians to direct and provide the service, and where the patient engages the
services of the hospital without regard to the identity of a particular physician and where
as amatter of fact the patient is relying upon the hospitd to deliver the desired hedth care
and trestment, the doctrine of respondeet superior applies and the hospita is vicarioudy
lidble for damages proximately resulting from the neglect, if any, of such physicians. By way
of contrast and distinction, where a patient engages the services of a particular physician
who then admits the patient to ahospital where the physician ison staff, the hospita isnot
vicarioudy liable for the neglect or defaults of the physician.
Id. at 371.
721. In Gatlin, the patient was taken to the emergency room at Methodist Medical Center
(“Methodig”) after being shot. Gatlin, 772 So. 2d at 1025 (11). Severa doctors began surgery to repair

the patient'sinjuries. 1d. at 1025 (12). Dr. David Carlson wasthe anesthesiologist on call and assisted with

the surgery. 1d. The patient subsequently died. His parentsfiled suit againgt Dr. Carlson and Methodist.



However, thetrid judgedirected averdict in favor of Methodist. Id. at 1025-26 (15). The supreme court
reversed, holding that a reasonable trier of fact could have found Methodi<t liable under Har dy in that the
extensve nature of Dr. Carlson's practice at Methodist could support afinding of vicarious liability, that
Methodist held itself out to the public as providing emergency services, and that the patient obtained
Methodist's services without regard to or even knowledge of the identity of any particular physician at the
hospital. Gatlin, 772 So. 2d at 1030 (122).

722.  Inthisapped, the plaintiff assertsthat this caseisanaogoustoHardy and Gatlin, and it waserror
for the judge to direct a verdict for Baptist. Ms. Kent argues that Dr. Mansel was one of two
pulmonologists who practiced at Baptist, he leased his office space from the hospital, he was a medica
director of three units, and he derived dl hisincome through his practice there. Ms. Kent argues thet this
isthe"very extensve nature of practice and rdationship” that supportsafinding that Baptist should be held
vicarioudy ligble for the negligence of Dr. Mansdl according to Gatlin.

923.  Thereasoning of Hardy and Gatlin focuses on the patient's motivation for utilizing the hospitd's
sarvices. Both of these cases consider whether the patient came to the hospital for trestment from a
particular physician or whether they sought services from a physician who happened to be on saff at the
particular hospitd. Gatlin, 772 So. 2d at 1028 (Y15); Hardy, 471 So. 2d at 371. In both of these cases,
the patient indiscriminately sought the care of any physician on duty at the hospitd’ s emergency room.
924. Hardy and Gatlin are digtinguishable from the present gpped. Candiceinitialy sought trestment
from Baptist's emergency room and the physician assgned. However, she was admitted to Baptist under
the care of Dr. Cooper, a partner of her primary care physician. Within severa hours, well before the
aleged act of mapractice, Candice' s care was under the supervision and control of her long time primary

care physician, Dr. Hopkins. 1t was her physicians, Dr. Cooper and Dr. Hopkins who sought consultation



from Dr. Mansdl. Therefore, Dr. Mansdl did not provide medica careto Candice Smply asthe physician
assigned by Baptist, but wasinstead providing trestment at the request of Dr. Hopkins or hispartner. We
find that Trapp v. Cayson, 471 So. 2d 375 (Miss. 1985), is controlling authority here.
125.  InTrapp, John Cayson washospitaized a North Mississppi Medica Center where he underwent
tests a the direction of his primary care physcian, Dr. William Gary. 1d. at 376. Dr. Gary ordered an
arteriogram from Dr. James T. Trapp a Radiology of Tupdo. Id. During the arteriogram, Cayson had
an adverse reaction and eventudly was paralyzed. 1d. at 377. Cayson filed suit againgt Dr. Trapp and
North Missssppi Medicd Center. The trid court directed a verdict in favor of the North Mississippi
Medica Center. 1d. The supreme court affirmed, finding that unlikeHardy, the hospita did not sdlect the
radiologist for the patient; instead, the physician who ordered thetest requested aspecific radiologist. 1d.
at 384.
926.  After our review, wefind that Candice wastreated by Dr. Mansel asaresult of the direct request
or selection by Candice's primary care physician, Dr. Hopkins or his partner, and not Baptist. Therefore,
we find no error in the trid court's decision to direct averdict in favor of Baptis.

1. Whether the trial court erred in refusing to allow plaintiff to testify

concerning her medical bills pursuant to Miss. Code Ann. § 41-9-119 thereby
l[imiting the amount of damages the plaintiff was allowed to present to the

jury.
727. Stautory interpretationis a question of law, and we review questions of law de novo. Donald
v. Amoco Prod. Co., 735 So. 2d 161, 165 (17) (Miss. 1999). This standard of review requiresthat we
examine dl evidenceintherecord in alight most favorable to the non-moving party. Moore exrel. Benton

County v. Renick, 626 So. 2d 148, 151 (Miss. 1993).



928. Mississippi Code Annotated § 41-9-119 (Rev. 2001) providesthat "proof that medica, hospitd,
and doctor bills were paid or incurred because of any illness, disease, or injury shdl be prima facie
evidence that such bills so paid or incurred were necessary and reasonable.” This presumption is
rebuttable; however, to do so, more than speculation and credibility attacks must be offered. Boggs v.
Hawks, 772 So. 2d 1082, 1087 (119) (Miss. Ct. App. 2000). The defendant can rebut such damages
by putting forward proper evidence tending to negate the necessity and reasonableness of the expenses.
Jacksonv. Brumfield, 458 So. 2d 736, 737 (Miss. 1984). See also Moody v. RPM Pizza, Inc., 659 So.
2d 877, 886 (Miss. 1995).

929.  In her next assgnment of error, Ms. Kent argues that the trid court erred in precluding her from
presenting to the jury dl the medical billsincurred by her daughter at Vanderbilt. Ms. Kent contends that
Dr. Mansd failed to rebut the necessty and reasonableness of the medicd hills she offered into evidence
and, therefore, they should have been admitted into evidence. However, the question heredoesnot pertain
to the necessity and reasonableness of Candice's medica expenses, rather, it is whether her injuries and
resulting medica expenseswere proximately caused by Dr. Mansdl's negligence. [ R]ecoverable damages
must be reasonably certain in respect to the efficient cause from which they proceed, and . . . the burden
is on the clamant to show by a preponderance of the evidence that the person charged wasthewrongful
author of that cause." Blizzardv. Fitzsimmons, 193 Miss. 484, 487, 10 So. 2d 343, 345 (1942). See also
Brakev. Speed, 605 So. 2d 28, 32 (Miss. 1992) (finding adefendant cannot be held liable for the whole
of a series of consecutive, and not concurrent, happenings when he is liable if at dl, only for a part);
Jackson v. Swinney, 244 Miss. 117, 124, 140 So. 2d 555, 557 (1962) (rejecting conjecture as abass

for liability).
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130.  Inthiscase, Candice was digbetic, and she came to Baptist as aresult of complications from her
diabetes. Every doctor who was awitness at thistria testified that because of Candice's digbetic seizure
and resulting coma, hospitalization was the only option for her care. The record indicates that Candice
received treatment for avariety of other medica conditionsat Vanderbilt unrelated to the alleged negligent
intubation, including (1) diabetic rend failure, (2) diagnosis and treatment of a subsequent digbetic seizure
at Vanderbilt, and (3) other treatment and management of her diabetic condition and related medical
complications. The evidence showsthat Candicewould haveincurred medicad billsregardlessof theinjury
to her throat. Dr. Mansdl did not cause Candice's diabetes, her seizure or the complicationsthat resulted
therefrom. Accordingly, Candice' s only recoverable damages were those which resulted because of or
due to Dr. Mansdl's alleged negligence. Any medica expenses relaing to her other treatment were
inadmissable and non-recoverable.

131. Attrid, the parties dtipulated that Candice incurred $34,288 in medical expenses for the medicd
trestment to her arway. There was substantial evidence presented to the jury as to the actua medicd
expensesincurred by Candicerdatingto her dam againg Dr. Mansdl. Theexclusion of any amount above
thisfigure was not an abuse of discretion by the court. Moreover, sincethejury returned averdict in favor
of Dr. Mansdl, any error relating to the admisson of evidence soldly asit relates to damages is moot. |If
any such error existed it was harmless, asit did not affect the outcome of the jury'sverdict. Thereforewe
find no merit in this assgnment of error.

1. Whether jury instruction D2-2 was not a correct statement of the law in
Mississippi.

132. Thisissuewas never presented to the trid court by way of objection to the jury ingtructions, or

otherwise. This error was not asserted in Ms. Kent's motion for judgment notwithstanding the verdict.

11



Accordingly, Ms. Kent isbarred from presenting thisissue for thefirst time on apped. Triplett v. City of
Vicksburg, 758 So. 2d 399, 401 (19) (Miss. 2000).

IV.  Whether the verdict was supported by biasand prejudice rather than careful
thought and deliberation?

133.  Where an gppelant chalenges ajury verdict as being the product of bias, prejudice or improper
passion, the supreme court has held that it will show great deference to the jury verdict by resolving dl
conflictsin the evidence and every permissible inference from the evidence in the appelleg's favor. Wal-
Mart Sores, Inc. v. Johnson, 807 So. 2d 382, 389 (116) (Miss. 2001). Only when the verdict is o
contrary to the overwhelming weight of the evidence tha to dlow it to stand would sanction an
unconscionable injustice, will the supreme court disturb it on apped. 1d.
134. Ms. Kent asserts that the verdict was not properly deliberated and it wasthe product of biasand
prejudice because the jury deliberated for only five minutes and underlined defendant four times on the
verdict form. This issue was never presented to the trid court by way of objection or in the pod trid
motion. Accordingly, Ms. Kent is barred from presenting thisissue for the first time on gpped. Triplett,
758 So. 2d at 401 (19).
135.  Nevertheless, wewill briefly discussthe meritsof thisargument. Fird, asto thelength of thejury’s
deliberation, “our case law is well sdttled that short ddliberations do not automatically evidence bias or
prejudice” Ekornes- Duncan v. Rankin Med. Ctr., 808 So. 2d 955, 962 (129) (Miss. 2002). There
isno formulato determine howlong ajury should deliberate. In Johnsonv. State, 252 So. 2d 221, 224
(Miss. 1971), cert. denied, 405 U.S. 991 (1972), the Mississippi Supreme Court held:

Because the jury's time of congdering their verdict did not exceed seven minutes, it does

not follow that the jurors did not carefully consider the testimony and the exhibits.

It isnot only possible but probable that when the state and the defendant had rested
and the summations had been made each juror had decided in his mind the issue of

12



innocence or guilt. After the brief deliberation with each other, thejurorsfound that they
were of asngle mind as to the guilt or innocence of the appelant and found him to be

quilty.

Under the facts of this case this Court is unwilling to lend its authority to the

establishment of any formula or guidelinerelating to thetimea jury must deliberate

before delivering its verdict. This Court is cognizant of the fact that in the past in

occasional cases, asin the case at bar, rather brief deliberations have taken place in the

jury room and verdicts have been returned with unusud rapidity. There is no yardstick

of time which a jury should use before reaching a verdict. No two cases are Smilar

asto facts and therefore the law varies in its gpplication thereto. Therefore, we cannot

hold that in the time utilized by the jury it could not reach a proper verdict of guilty.
(emphasis added).
136. In Smithv. State, 569 So. 2d 1203, 1205 (Miss. 1990), the supreme court relied on Johnson
and upheld a verdict where the jury only deliberated for three minutes.  Likewise, we decline to establish
atime frame or ayardstick for ajury to deliberate. As discussed in Johnson, it is an equaly plausble
argument that the smal amount of time it took to deliberate evidenced the jury's confidence and certainty
initsdecison.
137. Next, Ms. Kent argues that the underlining of the word "defendant” evidences the jury’s bias,
prejudice or improper passion. We find this claim too speculative. Based on the record before us, we
have no way to know who underlined the word or their reasoning for doing so. Additiondly, Ms. Kent
points to no particular incident in the record which would have caused bias or prejudice on the part of the
jury. Combined with the speed of the jury's deliberation, it may be said that the underscoring of " the

defendant” indicated confidence and certainty in their decison. Wefind thisissue is without merit.

V. Whether thejury verdict was contrary to the evidence or unsupported by the
evidence.

138.  "Indetermining whether ajury verdictisagang the overwheming weight of the evidence, thisCourt

must accept as true the evidence which supportsthe verdict and will reverse only when convinced that the

13



circuit court has abused its discretion in failing togrant anew trid.” Herrington v. Spell, 692 So. 2d 93,
103 (Miss. 1997). Thejury isthe ultimate judge of the weight of the evidence and the credibility of the
witnesses. Jacksonv. Griffin, 390 So. 2d 287, 289 (Miss. 1980). "Because of the jury verdict in favor
of the appellee, this Court will resolve dl evidentiary conflicts in the appellegs favor and will draw dl
reasonabl e inferenceswhich flow from thetestimony giveninfavor of theappelee” Southwest Miss. Reg'l
Med. Ctr. v. Lawrence, 684 So. 2d 1257, 1267 (Miss. 1996) (quoting Bobby Kitchens, Inc. v.
Mississippi Ins. Guar. Assoc., 560 So. 2d 129, 131 (Miss. 1989)). Wewill not set asdethejury'sverdict
unlessthe verdict is o contrary to the overwhelming weight of the evidence that to dlow it to stand would
sanction an unconscionable injugtice. Herrington, 692 So. 2d at 104.
139.  Ms Kent arguesthat it isincumbent upon the defendant to offer an independent expert to counter
the testimony of the plaintiff'sexperts. Inher brief, Ms. Kent assertsthat thefailure of Dr. Mansdl to refute
the testimony of her expert witnesses warrants a reversa of the jury’s verdict as being against the
overwhdming weight of the evidence. Ms. Kent contends that, under Mississppi law, once the plaintiff
has presented expert testimony then the burden shifts to the defendant to present expert testimony or risk
adirected verdict.
140. TheMissssppi Supreme Court recently evauated and rgjected the same argument in McCaffrey
v. Puckett, 784 So. 2d 197 (Miss. 2000). The court held that:

Missssppi case law demands that in amedica md practice action, negligence cannot be

established without medica testimony that the Defendant failed to use ordinary skill and

care. Sheffield v. Goodwin, 740 So. 2d 854 (Miss. 1995). There is no such case

requiring that the defendant offer expert testimony or risk adirected verdict. We decline

to adopt such arule.

McCaffrey, 784 So. 2d at 206 (133).
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41. Furthermore, evenif thiswerethelaw, Ms. Kent fallsto consder thetestimony of Dr. Mansdl. Dr.
Mansd was offered as an expert in the field of pulmonology and critica care pulmonology. The record
indicatesthat Dr. Mansel wasindeed qudified to testify asto the proper stlandard of carefor theintubation
of apatient inrespiratory distress. Thejury wasfreeto weigh thetestimony of Ms. Kent's expert witnesses
and that of Dr. Mansdl to determine who they believed.

42. Also, Dr. Mansdl presented substantia evidence to refute the credibility of Ms. Kent's expert
witnesses. Each of the three Vanderbilt physicians admitted they had not reviewed Candice's medica
records from Baptist and none of them were ether pulmonologigts or critical care pulmonologists. While
Ms. Kent'sexpertstestified asto their opinion of the gppropriate standard of care, Dr. Mansd alsotestified
asto what he bdlieved to be the standard of carefor criticd care pulmonologistsin emergency Stuations.
Hence the jury had a classic battle of experts before them.

143.  Inessence, Ms. Kent's experts testified as to the standard of care regarding treatment of the
complications Candice suffered from diabetes. Ms. Kent's experts practiced in pediatrics and
otolaryngology, not pulmonology. Dr. Mansd testified as to the standard of care for her respiratory
distress, which involved the medical discipline of critical care pulmonology in emergency dStuations. Ms.
Kent's experts were concerned with the treatment of Candice' s diabetes and the condition of her throat,
while Dr. Mansd was concerned with the condition and continued functioning of Candice slungs. There
was sufficient evidence for the jury to conclude that the gppropriate standard of care was for Dr. Mansel
to sdlect the largest tube that can be placed in a patient's airway without difficulty. Both Dr. Mansdl and

his nurse tedtified that he intubated Candice with the 8.0 millimeter tube without difficulty and on the first

try.
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44.  Additiondly, Candice was intubated twice more at Vanderhilt. A reasonable jury could infer that
these intubations caused or sgnificantly contributed to Candice's throat injuries, instead of the first
intubationby Dr. Mansdl. Contrary to Kent's position that Dr. Mansel presented no testimony to dispute
her experts, there was sufficient evidence to support the jury’ sverdict. Therefore, we do not find that the
jury verdict is so contrary to the overwheming weight of the evidence asto warrant areversa.

145. THE JUDGMENT OF THE CIRCUIT COURT OF LAFAYETTE COUNTY IS
AFFIRMED. COSTSARE ASSESSED TO THE APPELLANT.

McMILLIN, CJ., KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE,
IRVING, MYERSAND CHANDLER, JJ., CONCUR.
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